
DAN MORALES 

@ifice of t@e Bttornep @eneral 

i&ate of QLexas 

January 30,199s 

Mr. Victor Mellinger 
Associate General Counsel 
Office of Vice Chancellor and 

General Counsel 
Texas Tech University 
P.O. Box 42021 
Lubbock, Texas 79409-202 1 

OR98-0306 

Dear Mr. Mellinger: 

You ask whether certain information is subject to required public disclosure under 
the Texas Open Records Act, chapter 552 of the Govermnent Code. Your request was 
assigned ID# 112045. 

Texas Tech University (the “university”) received a request for several items related 
to personnel records, student records, and agency memoranda. You claim that the requested 
information is excepted from disclosure under sections 552.101,552.114, and 552.116 ofthe 
Government Code. We have considered your arguments and reviewed the submitted 
information. 

Initially, you argue that the identity of an anonymous source used in a draft audit 
report is confidential under section 552.101. You state that the source’s identity is protected 
by the “informer’s privilege.” Texas courts have recognized the informer’s privilege. See 
Aguilur v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). It protects from disclosure 
the identities of persons who report activities over which the governmental body has criminal 
or quasi-criminal law-enforcement authority, provided that the subject of the information 
does not already know the informer’s identity. Open Records Decision Nos. 5 15 (1988) at 
3, 208 (1978) at 1-2. The informer’s privilege protects the identities of individuals who 
report violations of statutes to the police or similar law-enforcement agencies, as well as 
those who report violations of statutes with civil or criminal penalties to “administrative 
officials having a duty of inspection or of law enforcement within their particular spheres.” 
Open Records Decision No. 279 (1981) at 2 (citing Wigmore, Evidence, 5 2374, at 767 
(McNaughton rev. ed. 1961)). The report must be of a violation of a criminal or civil statute. 
See Open Records DecisionNos. 582 (1990) at 2,515 (1988) at 4-5. 
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In this instance, you explain that the source reported potential violations of law and/or * 
university policies to an administrative official having the duty of inspection as Director of 
Internal Audit for Texas Tech. After reviewing the relevant documents, we conclude that 
you may withhold the identity of the source. 

Next you contend that documents relating to grade disputes must be withheld 
pursuant to sections 552.026 and 552.114 of the Government Code, and pursuant to the 
Family Education Rights and Privacy Act (“FERPA”). Section 552.114 excepts from 
disclosure student records at an educational institution funded completely or in part by state 
revenue. Section 552.026 excepts from disclosure educational records unless released in 
compliance with the Family Educational Rights and Privacy Act (“FERPA”), title 20 of the 
United States Code, section 12328. FERPA provides that federal fimclmg shall not be made 
available to “any educational ‘agency or institution which has a policy or practice of 
permitting the release of educational records” of students without the written consent of the 
parents of minor students. 20W.S.C. 5 1232g(b)(l). This office generally applies the same 
analysis under section 552.114 and FERPA. Gpen Records Decision No. 539 (1990). You 
claim that documentation regarding grade disputes for specific classes and the university’s 
responses to those disputes are “student records.” 

In Open Records Decision No. 634 (1995), this office concluded that (1) an 
educational agency or institution may withhold from public disclosure information that is 
protected by FERPA and excepted from required public disclosure by sections 552.026 and i) 
552.101 without the necessity of requesting an attorney general decision as to ,those 
exceptions, and (2) an educational agency or institution that is state-funded may withhold 
from public disclosure information that is excepted from required public disclosure by 
section 552.114 as a “student record,” insofar as the “student record” is protected by FERPA, 

, 

without the necessity of requesting an attorney general decision as to that exception. Since 
it appears that the university has made a determina tion that specific documents are “student 
records,” the university must comply with the FERPA guidelines. 

Finally, you contend that certain documents are excepted from disclosure under 
section 552.116 of the Govern@ent Code. Section 552.116 reads as follows: 

An audit working paper or draft audit report of the state auditor or of 
another state agency or institution of higher education as defined by 
Section 61.003, Education Code, is excepted from [required public 
disclosure]. 

The Seventy-fifth Legislature amended section 552.116. Act of May 30, 1997, H.B. 2906, 
$ 10,,75th Leg., RS. The house bill amending section 552.116 also amended Government 
Code section 321.001 to define the term “audit working paper” as 
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all documentary and other information prepared or maintained in 
conducting an audit or investigation, including all i&a-agency and 
interagency communications relating to an audit or investigation and 
all draft reports or portions thereof. 

We have reviewed the submitted information. We assume that the information constitutes 
“audit working paper[s]” as defined in Government Code section 321 .OOl Accordingly, the 
university may withhold the requested information based on section 552.116 of the 
Government Code. See Open Records Letter No. 97-2082 (1997). 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this ruling, 
please contact our office. 

Yours very truly, 

+ 
6 

June B. Harden 
Assistant Attorney General 
Open Records Division 

Ref.: ID# 112045 

Enclosures: Submitted documents 

CC: Mr. Robert H. Jackson 
Grievance Consultant 
Texas Faculty Association 
1415 Southmore 
Houston, Texas 77004 
(w/o enclosures) 


